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DETAILED ACTION 



IS 



Election/Restrictions 

1 . Applicant's election with traverse of Group I, claims 1 - 24 in Paper No. 1 0 
acknowledged. The traversal is on the ground(s) that the inventions as claimed can be readily 
evaluated in one seafch without pladng undue burden on the Examiner This is not fomid 
persuasive because the method and article are classified in two different and distinct classes. It 
would be to the benefit of the applicant for one knowledgeable in the method class to search and 
determine the patentability. 

The requirement is still deemed proper and is therefore made FINAL. 



Claim Rejections - 3S USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 



(b) the invention was patented or described in a printed publication in this or a foreign country or in publi 
sale m this country, niore than one year prior to the date of appUcation for patent in United sZl 

3. Claims 1 - 3, 7 - 9, 14 and 23 - 24 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Eigenmann (USPN 4, 129,673). 



c use or on 



Eigenmann discloses a road surface marking (Column 1, lines 7-8) having a length and 
a width (Figure 3). Along the length, two marking sides, or rails, run parallel and against the 
sides (Column 2, lines 28 - 32). A bottom portion connects the two rails together (Figure 3, S„). 
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A first portion having a width smaller the width of the road surface marking is formed between 
the two rails (Column 3, lines 53 - 57 and Figure 3, Le). Retroreflective elements are adhered to 
the first portion of the surface marking at a height less than the second portion, or rails, (Column 
4, lines 29 - 36). The second portion is at a height greater than the first portion height (Column 
3, lines 40 - 46 and Figures 4 and 5, R). The retroreflective elements extend along the total 
length of the marking surface (Figure 3). The rails, or second portions, are formed as part of the 
base pavement marking (Column 3, line 68 to Column 4, line 2). The retroreflective is attached 
to the marker adhesively by embedding the elements into the surface (Column 3, lines 35 - 37). 
Since the marker is made by extrusion, it is inherent that the marker has a uniformly lightly 
colored appearance (Column 3, line 68 to Column 4, line 2). 



Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 



sectolSis Sl^ ,T,hi Hf/'°"'' "je — on is not identically disclosed or described as set forth irr 

Sr"i:fsrir.i:::rrd:.^'^^ 



5. Claims 4 - 6, 13, 15 - 18, 21 and 22 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Eigenmann in view of Wyckoff (USPN 5,108,218). 

Eigenmann discloses a road surface marking (Column 1 , lines 7-8) having a length and 
a width (Figure 3). Along the length, two marking sides, or rails, run parallel and against the 
sides (Column 2, lines 28 - 32). A bottom portion connects the two rails together (Figure 3, S„). 
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A first portion having a width smaller the width of the road surface marking is formed between 
the two rails (Column 3, lines 53 - 57 and Figure 3, Le). Retroreflective elements are adhered to 
the first portion of the surface marking at a height less than the second portion, or rails, (Column 
4, lines 29 - 36). The second portion is at a height greater than the first portion height (Column 
3, lines 40 - 46 and Figures 4 and 5, R). The retroreflective elements extend along the total 
length of the marking surface (Figure 3). The rails, or second portions, are formed as part of the 
base pavement marking (Column 3, line 68 to Column 4, line 2). The retroreflective is attached 
to the marker adhesively by embedding the elements into the surface (Column 3, lines 35 - 37). 
Since the marker is made by extrusion, it is inherent that the marker has a uniformly lightly 
colored appearance (Column 3, line 68 to Column 4, line 2). However, Eigennann fails to 
disclose the first portion comprising a plurality of ridges having a ridge height above the bottom 
of the pavement marking, the ridges extending across the first portion width, the ridge height 
being equivalent to the second portion height, wherein the unitary retroreflective article exhibits 
a first color and the second portion of the pavement marking exhibits a second color that 
contrasts with the first color, a plurality of discrete first portions sun-ounded by a second portion 
where each of the plurality of the first portions comprising a discrete unitary retroreflective 
article attached thereto and the unitary retroreflective article within each of the plurality of first 
portions and second portions are attached to the base sheet. 



Wyckoff teaches a plurality of ridges at an height above the bottom and that extend along 
the width of a pavement marker (Column 6, lines 25 - 28) where intennediate segments display 
a bright or colored appearance compared to the retroreflective segments (Column 6, lines 2 - 4) 
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which are located on the first portions (Figure I and 2, #2) by an adhesive material (Column 6, 
lines 5 - 12) in a marker strip for the purpose of constructing a marker that has a continuous 
visual appearance during the daylight and a retroreflection appearance during the nighttime 
caused by automobile headlights through the use of ridges formed on the surface of the pavement 

marker. 



It would have been obvious to one of ordinaiy skill in the art at the time the applicant's 
invention was made to have provided the plurality of ridges extending across the width of the 
marker at a height above the bottom of the marker in Eigenmann in order to constrtict a marker 
that has a continuous visual appearance during the daylight and a retroreflection appearance 
during the nighttime caused by automobile headlights through the use of ridges formed on the 
surface of the pavement marker as taught by Wyckoff 

One of ordinary skill in the art would have recognized the claimed pavement marking 
second portion would have a height greater than the first portion since Eigenmann teaches that 
the side rails protect the retroreflective elements from damage caused by snow blades. 
Therefore, one of ordinary skill in the art would readily detennine the optimum height of the 
second portion depending on the end desired results and the absence of unexpected results. 



6. 



Claims 10 - 12 are rejected under 35 U.S.C. 103(a) as being unpatentable 



over 



Eigenmann in view of Jonnes (USPN 3,785,719). 
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Eigenmann discloses the claimed pavement marking with first and second portions where 
the fir^t portion contains retroreflective elements and the second portion at different height than 
the first portion. However, Eigenmann fails to disclose the second portion comprising 
retroreflective elements, at least some of the plurality of retrt^reflective elements being attached 
to a plurality of protrusions extending above and separated by a valley area wkhin the second 
portion, wherein the heightof the plurSity of profn.sions"above the bottom of the pa;ement 
marking defines the second portion height, wherein the valley area in the second portion defines 
a valley height above the bottom of the pavement marking and wherein the valley height of the 
second portion is about equal to less than the first portion height. 

Jonnes teaches a retroreflective elements (Figure 1, #15) on a rail structure at a height 
above the surface (Figure 1, #12) which contains valleys and protrusions to which the 
retroreflective elements are attached (Figure 5, #26) in a roadway lane delineator for the puT)ose 
of constaicting a marker that resists removal by snow plows while having a long lasting wet 
reflecting capability. 



It would have been obvious to one of ordinary skill in the art at the time the applicant's 
invention was made to have provided the retroreflective elements on the rail, or second portion, 
with valley formations in Eigenmann in order to construct a marker that resists removal by snow 
plows while having a long lasting wet reflecting capability as taught by Jonnes. 
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One of ordinary skill in the art would have recognized the claimed pavement marking 
second portion would have a height greater than the first portion since Eigenmann and Jonnes 
teach that the side rails protect the retroreflective elements from damage caused by snow blades 
and resist removal by snow plows. Therefore, one of ordinary skill in the art would readily 
determine the optimum height of the second portion depending on the end desired results and the 
absence of unexpected results. - - 



7. Claims 19 - 21 are rejected under 35 U.S.C. 103(a) as being unpatentable over Wyckoff 
as applied to claims 4 - 6, 13, 15 - 18, 21 and 22 above, and further in view of Jonnes. 

Eigenmann, as modified with Wyckoff, discloses the claimed pavement marking with 
first and second portions where the first portion contains retroreflective elements and the second 
portion at different height than the first portion. However, Eigenmann fails to disclose the 
second portion comprising retroreflective elements, at least some of the plurality of 
retroreflective elements being attached to a plurality of protrtasions extending above and 
separated by a valley area within the second portion and wherein the height of the plurality of 
protrtisions above the bottom of the pavement marking defines the second portion height. 

Jonnes teaches a retroreflective elements (Figure I, #15) on a rail stnxcture at a height above the 
surface (Figure 1, #12) which contains valleys and protrtzsions to which the retroreflective 
elements are attached (Figure 5, #26) in a roadway lane delineator for the purpose of 
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constructing a marker that resists removal by snow plows while having a long lasting wet 
reflecting capability. 



It would have been obvious to one of ordinary skill in the art at the time the apphcant's 
invention was made to have provided the retroreflective elements on the rail, or second portion, 
with valley formations in the modified Eigenmann in order to construct a marker that resists 
removal by snow plows while having a long lasting wet reflecting capability as taught by Jonnes. 

One of ordinary skill in the art would have recognized the claimed pavement marking 
second portion would have a height greater than the first portion since Eigenmann and Jonnes 
teach that the side rails protect the retroreflective elements from damage caused by snow blades 
and resist removal by snow plows. Therefore, one of ordinary skill in the art would readily 
determine the optimum height of flie second portion depending on the end desired results and the 
absence of unexpected results. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Patricia L. Nordmeyer whose telephone number is (703) 306- 
5480. The examiner can normally be reached on Mon.-Thurs. from 7:00-4:30 & alternate 
Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Harold Y. Pyon can be reached on (703) 308-4251 . The fax phone numbers for the 
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organization where this application or proceeding is assigned are (703) 872-93 10 for regular 
communications and (703) 872-93 1 1 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (703) 308-0661. 



Patricia L. Nordmeyer 
Exarhiner " 
Art Unit 1772 
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SUPERViSORY PATENT EXAMINER 

May 13, 2003 /^yp12^ 



